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FREDERICK E. B O UCHA T V. BALTIMORE
RA VENS, INC.; NATIONAL FOOTBALL LEA GUE
PROPER TIES, INC.
2000 U. S. App. LEXIS 24792
INTRODUCTION
Frederick E. Bouchat ("Bouchat") filed a complaint in the
United States District Court for the District of Maryland alleging
copyright infringement against the Baltimore Ravens, Inc., and the
National Football League Properties, Inc. ("NFL").' Specifically,
plaintiff alleged that defendants infringed his copyright rights in
three different drawings that were entirely his independent
creation.2 One of the three drawings is a shield that Bouchat
created in 1995 when he was producing a logo for the new
Baltimore Ravens football team. Bouchat is the owner of a valid
copyright in the drawing of the shield and he alleged that the
defendants' designers copied his drawing when creating the logo
for the Baltimore Ravens football team. 3 The defendants
maintained that they developed the design of the Baltimore Ravens
shield logo entirely independently; therefore there is no
infringement on Bouchat's copyright.4
A jury found in favor of plaintiff in a trial held over five weeks
in October and November of 1998. The defendants then moved
for judgment not withstanding the verdict, or for a new trial stating
that the plaintiff failed to show that the defendants had access to
his drawing and therefore no infringement occurred. 5 The
1 Frederick E. Bouchat v. Baltimore Ravens, Inc., National Football League
Properties, Inc., 2000 U. S. App. LEXIS 24792 (4th Cir. 2000).
2 Id at 2.
3 Id at 2.
4 Idat2.
5 Bouchat, 2000 U.S. App. Lexis 24792, 2.
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defendants' motion was denied in February 1999; but, in April that
same year the district court certified several questions to the U.S.
Court of Appeals for the Fourth Circuit, which formed the6 basis of
the interlocutory appeal on which the opinion was written.
I. BACKGROUND
Frederick Bouchat is an artist. 7 He works as a security guard at
the State of Maryland Office Building. 8 It was common for
Bouchat to show his artwork to people who came and went
through the building where he worked. 9 Upon hearing of the news
of a new NFL team for the city of Baltimore, Bouchat began
working on-drawings for the team design. 10 Eugene Conti, a state
official who worked in the building where Bouchat was a security
guard, arranged a meeting between Bouchat and John Moag.
Moag was the chairman of the Maryland Stadium Authority, and
also the man who was responsible for bringing the team to
David
Baltimore." Conveniently, the Ravens and team owner,
12
Moag.
as
office
same
the
occupied
Modell, temporarily
At the meeting between Bouchat and Moag, Moag informed3
Bouchat that the team was going to be called the Ravens.'
Bouchat then described his drawings to Moag and Moag
subsequently told Bouchat that if he sent his drawings, Moag
would forward them to the Ravens for consideration in deciding
upon a logo for the new team."4 The day after the meeting,
15
Bouchat faxed his drawings to the Maryland Stadium Authority.

6 Id at 2
7 Id at 2
8 Id.
9 Bouchat 2000 U.S. App. Lexis 24792, 2
10 Id.
11 Id.
12 Id.
13 Bouchat 2000 U.S. App. Lexis 24792, 2
14 Id.
15 Id.
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One of the16three drawings that Bouchat faxed was the drawing of
the shield.
In June of 1996, the Baltimore Ravens revealed their new team
logo, a Raven holding a shield. 17 Bouchat, as well as a number of
his co-workers, believed the newly unveiled Ravens logo to be
Bouchat's work. He immediately hired a lawyer, and executed
copyright registration for his shield drawing in August of 1996.18
Subsequently, in May 1997, Bouchat filed suit against the
Baltimore Ravens and against NFL Properties for copyright
infringement of Bouchat's shield drawing. 19 The jury in the case
found in favor of Bouchat as to the shield drawing. The Ravens
and the NFL then filed a motion for judgment not withstanding the
verdict, which was subsequently denied. 20 The district court then
certified four questions to the U.S. Court of Appeals to be decided
on interlocutory appeal.
HI. LEGAL ANALYSIS

A. ISSUES
The following four questions were certified by the district court
for interlocutory appeal: 1) was the plaintiffs proof of a
reasonable possibility of access legally insufficient?; (2) if so, will
the Fourth Circuit adopt the "strikingly similar" doctrine inferring
access?; (3) should the copyright infringement claim be dismissed
because the plaintiff failed to note the derivative nature of the
shield drawing on the application for copyright, where defendants
have not proven fraud or a purposeful failure to advise the
copyright office of facts that might have caused rejection of the

16 Bouchat 2000 U.S. App. Lexis 24792, 2.
17 Id at 4
18 Bouchat 2000 U.S. App. Lexis 24792, 4.
19 Id.
20 Id.
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application?; and,2 (4) did the court improperly coerce the jury to
reach its verdict? '
B. DISCUSSION

1. CopyrightInfringement andAccess
In order to prove copyright infringement a plaintiff must prove
two elements. First, he must show that he owned a valid copyright
in the work that was supposedly copied, and second he must show
that the defendant copied protected elements of the work. 2 The
court in Bouchat stated, "where direct evidence of copying is
lacking, plaintiff may prove copying by circumstantial evidence in
the form of proof that the alleged infringer had access to the work
and that the suposed copy is substantially similar to the author's
original work."
The defendants argued that Bouchat never proved access, and
they never received Bouchat's faxed drawings. To prove access,
Bouchat was required to show that the infringers had an
opportunity to view his drawings. 25 At trial, the jury was allowed
to infer that the NFL designers had access to Bouchat's drawings if
a third party intermediary, such as Modell, had access and a close
26
relationship with the supposed infringers, i.e., the NFL designers.
The defendants claimed that Bouchat's proof of an actual
relationship and access amounted to nothing more than a "tortious
chain of hypothetical transmittals," which is something that this
court has previously. held insufficient to infer access.2 7 Bouchat
claimed that access could be inferred because his drawings were
faxed to Moag - who shared an office with Modell - and because
Moag offered to submit his drawings to the Ravens. The normal
21 Bouchat 2000 U.S. App. Lexis 24792, 4.
22 Id at 4.
23 Id at 5.
24 Id at 5.
25 Bouchat 2000 U.S. App. Lexis 24792, 5.
26 Id at 5.
27 Id at 5.
https://via.library.depaul.edu/jatip/vol10/iss2/16
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practice of the Maryland Stadium Authority to forward Moag's
faxes to his office that he shared with Modell corroborated this
evidence. 28 The court agreed with Bouchat's reasoning and
corroborating evidence, stating that Bouchat had proved
that
29
Modell did have sufficient access to the shield drawing.
The defendants' primary argument with this line of reasoning
was that Bouchat proved Modell had access to the drawings by
merely showing that he faxed the drawings to Moag who
conveniently shared an office with Modell. The defendants argued
that Bouchat never actually proved Modell saw the shield drawing.
The court answered this contention by stating that Bouchat was not
required to show that Modell actually saw the drawings and copied
them, only that he was required to show Modell had the
opportunity to see them, which according to the court and the jury,
he did.3 0 The court concluded that a plaintiff alleging copyright
infringement "need not prove that the infringer actually saw the
work in question; it is enough to prove that the infringer had the
mere opportunity to see the work and that the
subsequent material
' 31
work.
the
to
similar
produced is substantially
2. Strikingly SimilarDoctrine
The court's discussion regarding the strikingly similar doctrine
was a decision on whether or not to adopt this doctrine for the
Fourth Circuit. As expressed in Gaste v. Kaiserman, 32 the
strikingly similar doctrine permits an inference of access in cases
where the two works in question are so similar as to create a high
probability of copying and negate the reasonable possibility of
independent creation. This court followed the decision in Gaste
and concluded that striking similarity is only one way to prove
access. The level of similarity between the two works can be used
to infer access through circumstantial evidence. A showing of
28 Id at 5.
29 Bouchat 2000 U.S. App. Lexis 24792, 5.

30 Id at 5.
31 Id at 5.
32 Gaste v. Kaiserman, 863 F.3d 1061, 1067 (2d Cir. 1988).
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striking similarity, however, still requires a plaintiff to prove
33
access, whether it is through circumstantial or direct evidence.
Regarding the striking similarity doctrine, the court concluded
that, as stated above, Bouchat made a reasonable showing of
access that was independent of the striking similarity of the two
designs. Thus, while the striking similarity between the two works
was considered, since Bouchat had already proved access, it was
not necessary for the jury or the court to infer access through this
doctrine.
3. Defects in Plaintiff's CopyrightApplication
The defendants next argued that Bouchat's design should not
have qualified for copyright protection because it did not contain
sufficiently original elements. 34 The court stated that a copyright
infringement claim would not be35 dismissed based on supposed
defects on a copyright application.
The main issue discussed by the court concerning this point was
that Bouchat failed to note the derivative nature of his artwork on
his copyright application. A derivative work is something
produced that is based on a preexisting product, such as a
translation or musical arrangement, and only the holder of that
copyright on the original form can produce or give permission for
another to produce.3 6 While it is true that Bouchat's drawing did
contain many elements in the public domain, such as the letter
"B", the shield and the cross, the court held "these elements were
selected, coordinated, and arranged in such a way as to render the
work original. 37 The defendants argued that this flaw, i.e., not
noting the derivative nature of the work, should strip Bouchat of
his copyright protection. The court dismissed this argument
holding that "accidental but harmless mistakes in a copyright
application do not subsequently preclude an infringement action

33 Id at 6.
34 Id at 7.
35 Id at 7.
36 BLACKs LAW DICTIONARY (Pocket Ed. 1996).
37 Bouchat 2000 U.S. App. Lexis 24792, 7.
https://via.library.depaul.edu/jatip/vol10/iss2/16
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against an alleged copier." 38 Since there was no evidence of fraud
or any known misstatement on the application, the court concluded
that failing to note the derivative nature of the work was not fatal
to Bouchat's copyright registration, or to his copyright
infringement action against the defendants.
4. Jury Coercion
The defendants final claim on appeal was that the court
improperly coerced the jury to reach its verdict. 39 The district
court delivered an Allen charge on Friday, October 30, 1998 at
2:10 p.m. 4° An Allen charge is a supplemental jury instruction
given by the court to encourage a deadlocked jury, after prolonged
deliberations, to reach a verdict. 4 1 The day the Allen charge was
given, the jury further deliberated 3 hours, and then continued for
several hours the next day. The jury reached a verdict on
November 3, 1998, 4 days after the alleged coercive instruction
given by the court. The Court of Appeals for the Fourth Circuit
held that a supplemental instruction is not coercive, and "the fact
that the jurors were actively encouraged to persist in their
effort to
42
reach consensus did not mean that they were coerced.,
III. CONCLUSION
The Court of Appeals for the Fourth Circuit affirmed the district
court's ruling. The appellate court held that Bouchat proved
copyright infringement by the Baltimore Ravens and NFL
Properties. Bouchat clearly presented sufficient evidence to meet
his burden by proving that the defendants had access to his
copyrighted shield drawing, and also by showing the striking
similarity between the two designs. The fact that Bouchat did not
note on his copyright application that the work was both derivative
38 Id at 7.
39 Id at 7.
40 Id at 8.
41 BLACKS LAW DICTIONARY (Pocket Ed. 1996).
42 Bouchat, 2000 U.S. App. LEXIS 24792.
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in nature, and contained elements of public domain, did not
constitute a fatal flaw for either his infringement claim or
copyright registration.

Amy Sinclair
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